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DECI S| ON ON APPEAL

This is a decision on appeal fromthe final rejection of
claims 1-6 and 9, all of the clains pending in the present
application. Cdains 7 and 8 have been cancel ed.

The clained invention relates to a sealing structure for

a hernetic termnal assenbly housing wall which has a
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conductive pin extending through the housing wall with the
conductive pin having a snaller cross-sectional area which
acts as a fuse. Mre particularly, Appellants indicate at
pages 5-7 of the specification that the sealing structure has
a preselected coefficient of expansion conpatible with that of
the pin and the wall and a softening point tenperature in
excess of the conducting tenperature adjacent the surrounded
peri phery surface of the pin. Appellants assert that this
sealing structure prevents nelting and venting through the
seal ing structure occasioned by the inherently high nelting
tenperatures of the fuse.

Representative claim1l is reproduced as foll ows:
1. A hernetic term nal assenbly housing wall conprising;

a wal |l defined aperture extendi ng between opposed i nner
and outer faces of a portion of said housing wall:

an integral, unitary current conducting pin of the sanme
mat eri al t hroughout fromone end thereof to an opposite end
thereof, said pin extending in spaced relation through said
wal | defined aperture fromsaid outer face to said inner face
of said wall defining aperture with a smaller presel ected
portion of said pin having a preselected integrally associated
smal | er cross-sectional area to act as a fuse, and,

a sealing nenber surrounding and extending radially
bet ween the peripheral surface of said integral, unitary pin
and said wall defined aperture to hernetically seal said
current conducting integral, unitary pin in said aperture,
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sai d sealing nenber having a presel ected coefficient of
expansi on conpatible with the coefficient of expansion of said
pin and said wall defining said aperture and a softening point
tenperature in excess of the conductive heat tenperature

adj acent the surrounded periphery surface area of the pin
occasioned by nelting of said fuse to avoid nelting and
venting through said sealing nenber.

The Exam ner relies on the followng prior art:

Bowsky et al. (Bowsky) 4,584, 433 Apr. 22,
1986
LeM eux et al. (LeM eux) 4,609, 774 Sep
02,
1986

Clainms 1-6 and 9 stand finally rejected under 35 U.S. C
8 103 as bei ng unpatentabl e over Bowsky in view of LeM eux.

Rat her than reiterate the argunments of Appellants and the
Exam ner, reference is made to the Brief and Answer for the
respective details thereof.

CPI NI ON

We have carefully considered the subject matter on

appeal, the rejection advanced by the Exam ner, and the

evi dence
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of obviousness relied upon by the Exam ner as support for the
rejection. W have, |ikew se, reviewed and taken into
consi deration, in reaching our decision, Appellants’
argunments set forth in the Brief along with the Exam ner's
rationale in support of the rejection and argunents in
rebutt al
set forth in the Examner's Answer. It is our view, after
consi deration of the record before us, that the collective
evidence relied upon and the level of skill in the particular
art woul d not have suggested to one of ordinary skill in the
art the obviousness of the invention as set forth in clainms 1-
6 and 9. Accordingly, we reverse.

In rejecting clains under 35 U . S.C. § 103, it is
i ncunbent upon the Exam ner to establish a factual basis to
support the |l egal conclusion of obviousness. See In re Fine,
837
F.2d 1071, 1073, 5 USPQ2d 1596, 1598 (Fed. Cir. 1988). 1In so
doi ng, the Exami ner is expected to nmake the factual

determ nations set forth in G ahamv. John Deere Co., 383 U S

1
17, 148 USPQ 459, 467 (1966), and to provide a reason why one
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having ordinary skill in the pertinent art would have been | ed
to

nodi fy the prior art or to conbine prior art references to
arrive

at the clained invention. Such reason nust stem from sone

t eachi ng, suggestion or inplication in the prior art as a
whol e

or know edge generally available to one having ordinary skill
in

the art. Uniroval Inc. v. Rudkin-Wley Corp., 837 F.2d 1044,

1051, 5 USPRd 1434, 1438 (Fed. Cr.), cert. denied, 488 U.S.

825

(1988); Ashland G1l, Inc. v. Delta Resins & Refractories

| nc. ,

776 F.2d 281, 293, 227 USPQ 657, 664 (Fed. Gr. 1985), cert.

denied, 475 U. S. 1017 (1986); ACS Hospital Systenms, Inc. v.

Montefiore Hospital, 732 F.2d 1572, 1577, 221 USPQ 929, 933

(Fed.
Cir. 1984). These show ngs by the Exam ner are an essenti al

part
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of conplying wwth the burden of presenting a prima facie case

of

obvi ousness. Note In re Cetiker, 977 F.2d 1443, 1445, 24

usPQd
1443, 1444 (Fed. Cir. 1992).

Wth respect to claim1l, the sole independent claim
before us on appeal, the Exam ner, as the basis for the
obvi ousness rejection, proposes to nodify the hernetic
term nal assenbly disclosed by Bowsky which includes a current
conducting pin extending through the housing wall of the
term nal assenbly and which is surrounded by a sealing nenber.
As recogni zed by the Exam ner, Bowsky’'s disclosure is silent
as to the softening tenperature of such sealing nenber and the
relati onship of such softening tenperature relative to other
conponents of the term nal assenbly. To address this
deficiency, the Exam ner turns to the term nal assenbly
di scl osure of LeMeux for a teaching of using a sealing nenber
material with a higher softening point tenperature than a
fusible section of a conducting pin permtting the seal to
remain intact on nelting of the fuse. |In the Exam ner’s view
(Answer, page 6), the skilled artisan would have found it
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obvi ous to use such a higher softening point tenperature
seal i ng nenber in Bowsky to enhance the sealing function of
the termnal assenbly in view of the teachings of LeM eux.

In response, Appellants assert (Brief, pages 6-8) a | ack
of suggestion or notivation in the references for conbining or

nodi fyi ng teachings to establish a prim facie case of

obvi ousness. After careful review of the Bowsky and LeM eux
references, we are in agreenent with Appellants’ stated

position in the Brief. The nmere fact that the prior art may
be nodified in the manner suggested by the Exam ner does not
make the nodification obvious unless the prior art suggested

the desirability of the nodification. [In re Fritch, 972 F.2d

1260,

1266 n. 14, 23 USPQ2d 1780, 1783-84 n. 14 (Fed. Cr. 1992).
The Bowsky reference discloses a unitary conducting pin nade
of the same material throughout extending through the wall of
the term nal assenbly which includes a flange portion 21

radi ally extending fromthe conducting pin. On nelting of the
reduced di aneter fuse area of Bowsky's conducting pin, this
flange portion will abut against |edge 33 of sleeve 23,

t hereby preventing the conductive pin fromshorting to the
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housi ng shell or being expelled fromthe shell entirely. On
the other hand, LeMeux’s solution to the term nal assenbly
protection problemis to construct a pin assenbly using a
different material for the fusible section. The material used
for LeMeux's fusible section has a | ower nelting point than
the material used for the seal between the pin and the housing
t hus causing the fuse section to nelt before the seal during a
hi gh tenperature condition. To the contrary, Bowsky’'s
structural flange approach to addressing the term nal assenbly
integrity problem obviates any need to be concerned with
relative nelting points of seal and conductive pin.

We note that the Exam ner utilized Bowsky as the primary
reference even though LeM eux, and not Bowsky, is concerned
with the relative difference of nelting points of the seal and
pin. However, even using LeMeux as a starting point for
establishing a proposed obvi ousness conbi nation, the rejection

woul d not result in the establishnent of a prima facie case of

obvi ousness under 35 U. S.C. 103. In our view, the techniques
of Bowsky and LeM eux are so opposite in approach that any
notivation to conbine them nust have resulted from an inproper

attenpt to reconstruct Appellants’ invention in hindsight.
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In summary, we are left to specul ate why one of ordinary
skill would have found it obvious to nodify the applied prior
art to nake the conbinati on suggested by the Exam ner. The
only reason we can discern is inproper hindsight
reconstruction of Appellants’ clained invention. |In order for
us to sustain the Examiner’s rejection under 35 U.S.C. § 103,
we woul d need to resort to speculation or unfounded
assunptions or rationales to supply deficiencies in the

factual basis of the rejection before us. 1n re Warner, 379

F.2d 1011, 1017, 154 USPQ 173, 178 (CCPA 1967), cert. denied,

389 U. S. 1057 (1968), rehearing denied, 390 U.S. 1000 (1968).

Since we are of the view that the prior art applied by the

Exam ner does not support the rejection, we do not sustain the
rejection of independent claim1l, nor of dependent clains 2-6
and 9. Therefore, the Exam ner’s decision rejecting clainms 1-

6 and 9 under 35 U.S.C. 8 103 is reversed.

REVERSED

JAVES D. THOMAS )
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Adm ni strative Patent Judge

BOARD OF PATENT

JOSEPH F. RUGE ERO APPEALS
Adm ni strative Patent Judge AND
| NTERFERENCES

ANl TA PELLMAN GRCSS
Adm ni strative Patent Judge
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